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Reflections on the establishment of an economic court: still unanswered questions
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AIGARS STRUPIŠS
Chair of the Department of Civil Cases of the Senate, Member of the Council for the Judiciary
The initiative of the Ministry of Justice to establish a specialized economic court has been actively promoted in the public space recently. Thus, there are news on media that contain either partially false facts or trivialize the Council for the Judiciary’s decision not to support the creation of such a court as “fight against progress”. The decision was adopted by nine votes against and two votes for the creation of such a court as proposed by the Ministry of Justice, including the levelling of the Council for the Judiciary’s decision to the opinion of “individual judges”. As a member of the Council for the Judiciary, I voted in favour of such a decision and it has rational explanation, which I consider necessary to provide, since only an open and honest discussion of the shortcomings of the Ministry of Justice's proposal can help to find the optimal solution.
First of all, let us address the meeting of the Council for the Judiciary and the concept. Three days before the meeting of the Council for the Judiciary I, as a member of the Council for the Judiciary, received a conceptual report from the Ministry of Justice on the creation of an economic court.

Having studied the concept, I found that the conceptual report is in fact a general description of why such a court would be needed (specialization of judges would lead to quicker and better quality adjudication of cases, which in turn would have a positive impact on the national economy), stating that such courts exist in 101 countries, and that specialized commercial courts shorten the time it takes to resolve commercial disputes by an average of 92 days.
In order to address this issue, it is proposed to set up a specialized court of first instance, composed of 5 to 10 judges, to deal with both commercial disputes and criminal cases in the field of corruption and money laundering. Commercial disputes are expected to be dealt with in the following categories of cases: application of the Financial Instrument Market Law, application of the Group of Companies Law, application of the Financial Collateral Law, challenge of means for securing liabilities recorded  in public registers, investment protection disputes, large-scale commercial disputes (over EUR 500,000), legal protection proceedings. All disputes among members of capital companies, intellectual property disputes, maritime claims, applications for enforcement of a writ of execution on the basis of an arbitration award, recognition and enforcement of foreign arbitral awards, and actions for invalidation of an arbitration agreement are also mentioned as potential extensions of jurisdiction.
Having examined the concept, I had mixed feelings about it. On the one hand, since I am specialized in commercial law, I am well aware that a specialized commercial court could deal with many of the issues currently faced by both businesses and courts. I have never doubted that commercial activity as a public circulatory system should be kept clean and efficient. It would also prevent situations where the Department of Civil Cases of the Senate faces cases that have been wrongly adjudicated because, at the very beginning, i.e. at the court of first instance, critical errors have been made which in further proceedings is quite difficult or even impossible to eliminate.
Therefore, when it comes to an abstract idea, it is acceptable to me. However, as I read the concept, I had many questions that were not addressed in the concept and were not answered at the meeting of the Council for the Judiciary. I will not repeat in detail what I said at the meeting of the Council for the Judiciary after my quick introduction to the concept, since minutes of the meeting are available. In short, my view was that the concept offered an abstract idea without analyzing the causes that lead to problems identified in the concept and without properly analyzing the consequences. At the meeting of the Council for the Judiciary, my view was reinforced by questions and comments on the concept made by other members of the Council for the Judiciary.
There are a number of unanswered questions which I, as a member of the Council for the Judiciary, look forward to receiving answers to.
If, as practically all criminal justice professionals admit, the root of the problem regarding lengthy criminal proceedings lies in the Criminal Procedure Law, then what is the reason to assert that the same issues will not affect the new court, which will also have to deal with criminal cases under the same law?
The position of the Ministry regarding specialization within this specialized court is unclear. Traditionally, in Latvia, the specialization of judges has long been primarily divided into civil and criminal cases. Judges specialized in criminal law usually do not examine civil cases and vice versa. Will these ten judges be universal specialists in criminal and civil law (and possibly also in administrative law; this idea also emerged and was voiced at the event of July 17 dedicated to the establishment of economic court taking place at the Riga Graduate School of Law), or half of them will specialize in one field, and the rest of them in another? If the first option is implemented, will we really be able to talk about meaningful specialization, which, moreover, is in contradiction to the current concept of specialization of judges? In fact, this is one of the central issues; the productivity of the court depends largely on resolution of this issue, especially given the current legal doctrine and practice in Latvia in criminal cases. For example, a few years ago there were judges punished with disciplinary measures, who at the time when adopting a judgement in criminal cases had examined applications in civil cases. In the context of a discussion with Jekabs Straume, Director of the Corruption Prevention and Combating Bureau (KNAB), at the Riga Graduate School of Law on more than 50 cases of corruption sent to courts and pending, how will these ten judges handle the remaining 300 cases a year (one judge is expected to handle 350 cases a year)?

It is doubtful that the proposed number of judges, namely, ten judges will be sufficient to establish such a court. Of course, this will primarily depend on a solution to the issue of jurisdiction (which currently is very controversial – see below), but experience-based professional intuition suggests that this number will be far too low, especially due to the unwieldy procedural laws (which, as it seems, are currently unaffected). The Minister of Justice’s argument expressed in the July 17 discussion that there are 20 judges in Finland at such a court in itself implies nothing for two main reasons. First, there is no detailed information on the solutions regarding jurisdiction of the Market Court of Finland and the number of cases before it. A surface study of the Finnish laws on certain proceedings before the Market Court shows that jurisdiction is regulated in a rather restrictive manner. For example, applications for consumer protection may only be submitted by the Consumer Ombudsman, applications for the enforcement of the Act on Credit Institutions may only be submitted by credit institutions, applications for the enforcement of the Securities Markets Act may only be submitted the financial supervisory authority, etc. Secondly, as far as I am aware, the Market Court of Finland is a commercial court, not a hybrid of civil and criminal (and possibly administrative) procedures, which imposes its own rules of procedure, including significantly slowing down the speed at which cases are adjudicated. The only exception is public procurement cases, which are based on the application of both civil and administrative law. In any case, these matters had to be researched and weighed before the proposal was submitted to the Council for the Judiciary.
In this context, the question also arises as to the degree of separation of this court from the other courts of first instance, namely, whether horizontal mobility of judges is possible in order to deal with issues regarding capacity of the new court? If separation is purely organizational and therefore such mobility is only a formal matter, then no issues can be found. On the other hand, if separation is strict, having a separate selection and examination system, additional requirements for candidates, etc., then any horizontal mobility is in principle excluded. There has been no debate on this issue either.
As for the number of judges in the court of appeal, it is clear that a specialized panel consisting of four judges is not sufficient for the very reason that these four judges, unless they want to break the law, would not be able to reexamine a case if their ruling would be annulled by the Senate. Thus, the regional court needs at least two capable compositions of judges that can fully replace one another. But will two compositions be enough, as it sometimes happens that Senate annuls the judgment a second time on other grounds than the first time? Here again, of course, the question arises of the possibilities for horizontal mobility of judges.

The application of the Group of Companies Law as a criterion of jurisdiction is flawed from the point of view of commercial law and will create more confusion than there has been in the application of this law so far. The Group of Companies Law cannot be seen in isolation from the Commercial Law, and the necessity/reasonableness of its application is assessed only at the time of its application (that is to say, when examining the case on the merits) and not at the time the claim is accepted. Will the introduction of such a criterion mean that jurisdiction will be formally determined according to whether or not the claimant has invoked the Group of Companies Law in its application? What happens to the principle of iura novit curia if the necessity of the application of the Group of Companies Law is established by a court when already drawing up the judgement? Of course, this issue is governed by Section 32 of the Civil Procedure Law, but in practice it will lead to the same types of cases being examined in different courts. Those wishing to have their case heard by a specialized court would refer to the Group of Companies Law in their application; those wishing to have their case heard under general procedure would only refer to the Commercial Law. Similar situation, but possibly to a lesser extent, exists with other laws that are offered as criteria for jurisdiction (Financial Instrument Market Act, Financial Collateral Law). These considerations suggest that the applicable law cannot in itself serve as a criterion of jurisdiction unless the applicability of the law is obvious. The criterion of jurisdiction may be circumstances which are clearly defined and ascertainable at the stage of admission of the application, such as entities and subject-matter of the claim. Finnish law is prima facie based on the criterion of the subject-matter of the claim, rather than on the title of the law; and it is especially in cases where the criterion is the title of the law, there is essentially limited number of claimants (see above). This issue too should have been dealt with at conceptual level.

The introduction of the criterion of the extent of the claim may cause problems from the point of view of the unity of the case-law. According to the proposed solution, identical disputes will be dealt with by both the specialized court and all other district courts. The difference will only lie in the extent of the claim. Thus, there are two questions. First, if a new court would be set up to examine cases in a better way, what about the litigants of “small cases”, who would be the majority and whose cases would be examined by “unqualified” courts? Secondly, there may be situations where a specialized court develops a different case law from the other courts, which in the short term will lead to confusion over ambiguous case law. Of course, this problem will eventually be addressed by the Senate, and in the long run it could even be positive if divergent views emerge, since only when there is a conflict the law develops. It should also be noted that there is absolutely no guarantee that the Senate will always uphold the case law of a specialized court simply because it is “better” or “superior” than an ordinary court. Hopefully, this will not serve as a basis for the next initiative to establish a specialized, “better” Supreme Court.

Knowledge in financial and economic matters can surely be also acquired in some shorter or longer courses. However, not only theoretical knowledge but also professional experience, which cannot be developed in a short period of time, but for a minimum of 5 to 10 years, is important for the position of a judge in a specialized court. Lawyers with deep theoretical and practical knowledge of the financial field that would be needed in such a specialized court are relatively rare, and they mostly work in banks and auditing companies receiving a decent, market-based income, many times higher than that of a judge of a first instance court. Those who would be ready to leave a well-paid job at private sector to take up an office of a judge at the first instance court, where, in addition to income losses, there are other limitations and duties of a judge as an official, will only, if any, be a small part. And even fewer will be those who will meet the requirements of the law set for the office of a judge. Of course, this is pure speculation on the issue, and we will see the reality when the candidate selection begins, but this issue has to be addressed now.
These are all fundamental questions (and certainly not the last to be asked) that should have been researched and answered already at the first stage of development of the concept. Honestly, I am surprised that almost 30 years later after regaining independence, when we have may times stepped on a rake of hasty and contradictory reforms and measures, such low-resolution visions and ideas continue to create excitement and support. Even if such an idea comes from interest groups, and as I said, even if there is no fault in the idea, the Ministry of Justice clearly had to work harder before bringing it for discussion to the Council for the Judiciary, so that the discussion would be efficient, constructive and professional. On the other hand, submitting such a low-resolution concept to the Council for the Judiciary three days before its meeting, while declaring that this court will become fully operational on 1 January 2021 (i.e. after a year and a half!), and requesting for means of budget, shows if not a disrespect for the Council for the Judiciary, considering this presentation as a formality, then at least frivolous optimism. As a member of this Council, I feel responsible for decisions made by the Council for the Judiciary, so before expressing support or taking any decision, I need to understand in sufficient detail how the system will work, what potential problems it can cause, how to avoid it, and so on. For this, I need answers. I assume that for out-of-court observers, it may seem quite simple, but the responsibility lies not in the observation, but in obligation to make well-grounded, information-based decision.

I sincerely hope that the Minister of Justice will take note of the State President's recommendation to continue the dialogue with the Council for the Judiciary and that the next document we will be discussing in the Council for the Judiciary will provide comprehensive answers to these and other questions that will certainly emerge. For the truth never comes from a dogmatically religious basis, but from open mind based on healthy skepticism and critical thinking. I also hope that this dialogue will not be merely formal, but mutually respectful, professional and substantive, despite the Minister's publicly announced campaign against the Chief Justice of the Supreme Court, who is also Chairperson of the Council for the Judiciary, as well as against Prosecutor General who is also a member of the Council for the Judiciary.
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